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1 The author is grateful to Professor Andrew Stewart for his feedback on an earlier draft of this submission. All 

errors are the author’s own. Please note, this submission builds upon the recommendation made to the 

Productivity Commission in another joint submission the author was involved in. For a copy of that submission, 

see: A Stewart, S McCrystal and J Howe, ‘Response to the Draft Report: Submission to the Productivity 

Commission Inquiry into the Workplace Relations Framework’ (2015) 

<http://www.pc.gov.au/__data/assets/pdf_file/0020/193142/subdr0271-workplace-relations.pdf>. 
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0.:(/&0;2&0:(! 2.3! 8(;%,2&$89! 2*&0:0&0(/! *2.!#(! /&8(.;&'(.(3! 0/! 07!@$8=(8/! &'(>/(,:(/! *$>(!
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;8$//! (T4,$0&2&0$.! $7! &(>4$8289! >0;82.&! @$8=(8/! &'2&! $**%88(3! 0.! JIMa<! 1'(! 2442,,0.;!

&8(2&>(.&!$7!&(>4$8289!>0;82.&!@$8=(8/!'2/!#((.!(T4$/(35!#%&!0.!&'(!>20.5!&'0/!&8(2&>(.&!

@(.&!%.3(8!&'(!82328!#(*2%/(!$7!>0;82.&!@$8=(8/C!720,%8(!&$!*$>(!7$8@283<!-.!D7EF,'G'%H#IJ'#

K(*5'#+L#<+%G'%*'%5'M#2.3!$&'(8!*2/(/5#&'(!2,,(;2&0$./! 0.*,%3(3!&'2&!>0;82.&!@$8=(8/!@(8(!

                                                
2  Hereafter referred to as ‘the FWO’. 

3  Fair Work Ombudsman, Annual Report, 2013-2014, p 30. 

4  Ibid. 

5  Ibid. 

6  See Fair Work Ombudsman v ACN 146 435 118 Pty Ltd (no 2) [2013] FCCA 803 imposing a penalty of 

$343,860 against the company and its manager for deliberately underpaying six cleaners, including five 
migrant workers. 
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#8(2*'! &'(08! :0/2! 2.3`$8! "%/&82,02.! ,2@<! 1'0/! 428&! (/&2#,0/'(/! 2! /(&! $7! 4282>(&(8/! 7$8!

48$:030.;!2.!2>.(/&9! 7$8! &(>4$8289!>0;82.&!@$8=(8/! 0.! &'(!(:(.&!$7!2!#8(2*'!#(*2%/(!$7!

*$(8*0$.!$8!(T4,$0&2&0$.<!D28&!1@$!%/(/!&'8((!*2/(!/&%30(/!$7!0.&(8.2&0$.2,!/&%3(.&/5!OaY!:0/2!

@$8=(8/!2.3!@$8=0.;!'$,0329!>2=(8/!&$!0,,%/&82&(!'$@!(2*'!$7!&'(/(!:0/2!*,2//(/!48$:03(/!2.!

$44$8&%.0&9!7$8!%./*8%4%,$%/!(>4,$9(8/!&$!0.3%*(!:0/2!'$,3(8/!&$!#8(2*'!&'(!*$.30&0$./!$7!

&'(08! :0/2! 4(8&20.0.;! &$!@$8=! 2.3`$8! "%/&82,02.! ,2@<! D28&! 1'8((! *$.*,%3(/! &'(! /%#>0//0$.!

2.3!3(:(,$4/!2!/(&!$7!8(*$>>(.32&0$./!7$8!'$@!&'(!8$,(!$7!&'(!G208!B$8=!b>#%3/>2.!*2.!

#(! (.'2.*(3! &$! >$8(! (77(*&0:(,9! 03(.&079! 2.3! 2338(//! &'(! (T4,$0&2&0$.! $7! &(>4$8289!

>0;82.&/!0.!"%/&82,02.!@$8=4,2*(/<!

!

&

&

&

 
 
 
 
 
 

                                                
7  ‘Slaving Away: The Dirty Secrets behind Australia’s Fresh Food’, Four Corners, Australian Broadcasting 

Commission, 4 May 2015; ‘7-Eleven: The Price of Convenience’, Four Corners, Australian Broadcasting 
Commission and Fairfax Media, 31 August 2015. 
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4(87$8>!2! V$#! &'2&! 0/!3077(8(.&! &$! &'(!$**%42&0$.! 03(.&070(3! 0.! &'(! /4$./$8/'04!2;8((>(.&!

2.3`$8!7$8!2!@2;(!,$@(8!&'2.!&'(!1(>4$8289!)0;82&0$.!-.*$>(!1'8(/'$,3<L!-.!&'(!*2/(!$7!2!

@$8=0.;!'$,0329!>2=(85!&'0/!*$%,3!$**%8!#9!2.!(>4,$9(8!4290.;!&'(!@$8=(8!0.!*2/'!2&!2!82&(!

#(,$@!&'(!.2&0$.2,!>0.0>%>!@2;(!0.!$83(8!&$!8(&20.!&'(!V$#<!-.!(2*'!$7!&'(/(!/0&%2&0$./!&'(!

&(>4$8289! >0;82.&! @$8=(8! '2/! Z&(*'.0*2,,9C! 2*c%0(/*(3! &$! &'(! (T4,$0&2&0:(! @$8=!

2882.;(>(.&! #%&! 0.! 8(2,0&95! &'(! (>4,$9(8! '2/! (T(8*0/(3! &'(08! 4$/0&0$.! $7! 4$@(8! 2.3!

3$>0.2.*(! 0.! &'(! 8(,2&0$./'04! &$! *$(8*(! &'(! @$8=(8! 0.&$! #8(2*'0.;! (0&'(8! &'(! :0/2C/!

*$.30&0$.!4(8&20.0.;! &$!@$8=! 2.3`$8!"%/&82,02.! ,2@<!"/! 2! 8(/%,&5! &'(! 8(;%,2&0$.!4(8>0&&0.;!

3(4$8&2&0$.!7$8!#8(2*'!$7!2!:0/2C/!@$8=!*$.30&0$.!2.3`$8!"%/&82,02.!,2@!'2/!&'(!4$&(.&02,!&$!

,(23! &$! &'(! *$./(c%(.*(! $7! >2=0.;! &(>4$8289! >0;82.&! @$8=(8/! >$8(! /%/*(4&0#,(! &$!

(T4,$0&2&0$.! #9! %./*8%4%,$%/! (>4,$9(8/! @'$! @0/'! &$! &0(! &'(>! &$! 2.! (T4,$0&2&0:(!

(>4,$9>(.&! 8(,2&0$./'04<! -.! &'0/! /%#>0//0$.5! @(! /%;;(/&! &'2&! @'(8(! 2! >0;82.&! @$8=(8!

#8(2*'(/!&'(08!:0/2!$8!"%/&82,02.!,2@!#(*2%/(!$7!*$(8*0$.!$8!(T4,$0&2&0$.5!&'0/!/'$%,3!48$:03(!

2! ,(;2,,9! 2**(4&2#,(! V%/&070*2&0$.! &$! @'2&! @$%,3! $&'(8@0/(! #(! 2.! %.,2@7%,! 2*&! %.3(8!

"%/&82,02.!0>>0;82&0$.!,2@<!"/!@(!@0,,!;$!$.&$!(T4,20.5!&'(!,2@!/'$%,3!#(!*'2.;(3!/$!&'2&!

&(>4$8289! >0;82.&! @$8=(8/! 3$! .$&! 72*(! 4%.0&0:(! *$./(c%(.*(/! 7$8! #8(2*'0.;! &'(08! :0/2!

                                                
9   457 visa holders’ salaries must be above the Temporary Skilled Migration Income Threshold (TSMIT). The 

TSMIT is currently set at $53,900. 
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/0&%2&0$.! 0/! 0.'(8(.&,9! (T4,$0&2&0:(! ;0:(.! &'(! /0;.070*2.&! 4$@(8! 3077(8(.&02,/! #(&@((.!

&(>4$8289!>0;82.&!@$8=(8/!2.3!&'(08!(>4,$9(8/!2.3!&'(!@(2,&'!$7!/*'$,28,9!,0&(82&%8(!@'0*'!
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>0;82.&! @$8=(8/! 28(! (T4,$0&(3! 6! 0.3((3! >2.9! 28(! .$&<! ?$.(&'(,(//5! &'(8(! 0/! (.$%;'!

(:03(.*(!&$!/'$@!&'2&!(T4,$0&2&0$.!&(.3/!&$!#(!(.3(>0*!2>$.;/&!&(>4$8289!>0;82.&!@$8=(8!

48$;82>/!@$8,3@03(<MM!

!

1'(!*(.&82,!8(*$>>(.32&0$.!$7!&'0/!/%#>0//0$.!0/!&'2&!2!>0;82.&!@$8=(8!@'$!0/!0.!#8(2*'!$7!

&'(08!:0/2C/!@$8=!*$.30&0$.!$8! 0/!#(0.;!8(>%.(82&(3!$8!(>4,$9(3! 0.!:0$,2&0$.!$7!"%/&82,02.!

,2@!/'$%,3!.$&! 72*(! &'(!4$//0#0,0&9!$7!3(4$8&2&0$.!2.3`$8!*2.*(,,2&0$.!$7! &'(08! :0/25!@'(8(!

&'(! #8(2*'! 0/! 2&&80#%&2#,(! &$! (T4,$0&2&0$.! $8! *$(8*0$.! #9! &'(! (>4,$9(8! $8! 2! &'083! 428&9<!

B$8=0.;! #(,$@! &'(! *$88(*&! @2;(! $8! (>4,$9>(.&! *$.30&0$./! 0/! &2=(.! &$! (:03(.*(!

(T4,$0&2&0$.<! "! >0;82.&! @$8=(8! *2.! $.,9! '2:(! &'(08! :0/2! *2.*(,,(3! 7$8! #8(2*'! $7! 0&/! @$8=!

*$.30&0$.! 2.3`$8! "%/&82,02! ,2@! 07! &'(! Q(428&>(.&! $7! ->>0;82&0$.! *2.! (/&2#,0/'! &'2&! &'(!

>0;82.&!@$8=(8!78((!/$%;'&!&$!(.&(8!0.&$!2.!(>4,$9>(.&!8(,2&0$./'04!0.!#8(2*'!$7!&'(!:0/2C/!

@$8=!*$.30&0$.!2.3`$8!"%/&82,02.!,2@<!

!

                                                
10  For example, J Fudge, ‘Precarious Migrant Status and Precarious Employment: The paradox of international 

rights for migrant workers’ (201?) 34 Comparative Labour Law and Policy Journal 101; Judy Fudge and 

Kendra Strauss (eds) Temporary Work, Agencies and Unfree Labour: Insecurity in the New World of Work 

(Routledge 2014); M. J. Piore, Birds of Passage: Migrant Labor and Industrial Societies (Cambridge 

University Press:1979); Leah Vosko, Managing the Margins: Gender, Citizenship and the International 

Regulation of Precarious Work (OUP 2010); B Deegan, Visa Subclass 457 Integrity Review Issues Paper #3 

Integrity/Exploitation, Department of Immigration and Citizenship, Canberra, September 2008. For 

anecdotal evidence of this phenomenon in the Australian context, see the stories of 457 visa holders reported 

on the ABC’s Radio National programme: Claudia Taranto, ‘Workers Without Borders: The Rise of 

Temporary Migrant Labour’, 18 May 2015, http://www.abc.net.au/radionational/programs/earshot/the-rise-

of-temporary-migrant-labour/6472368. 

11  ILO Fair Migration Report 2014; Global Commission on Migration report, 2005. 
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P2032!D$%,&89!48$*(//0.;!4,2.&/5MJ!$8!0.!&'(!*2/(!$7!Y6R,(:(.5!#%&!0&!2,/$!244,0(/!0.!0.30:03%2,!

*2/(/! @'(8(! &(>4$8289! >0;82.&! @$8=(8/! 8(*(0:(! @2;(/! 2.3! *$.30&0$./! 0.! :0$,2&0$.! $7!

"%/&82,02.! ,2@! 2.3! 303! .$&! 2*&0:(,9! /((=! &$! /(&! %4! &'0/! 2882.;(>(.&<! -.! (2*'! $7! &'(/(!

/0&%2&0$./5!&'(!(>4,$9(85!@'$/(!8(/$%8*(/!2.3!=.$@,(3;(!$7!"%/&82,02.!,2@!28(!,0=(,9!&$!728!

$%&/&804!&'2&!$7!&'(!&(>4$8289!>0;82.&!@$8=(85!/'$%,3!'2:(!=.$@.!#(&&(8<!

!

!

!

!

!

!

!

!

!

!

!

!

!

!

                                                
12  Natalie James, ‘The Fair Work Ombudsman’s Inquiry into the labour procurement arrangements of Baida 

Group in New South Wales’, 18 June 2015 < http://www.fairwork.gov.au/about-us/news-and-media-
releases/2015-media-releases/june-2015/20150618-baiada-group-statement-of-findings>. 
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428&0*%,28!:0/2/!@'0*'!*$2,(/*(!@0&'!/4(*070*!4%.0&0:(!*$./(c%(.*(/!&'2&!(./%(!78$>!#8(2*'!
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1'(! V$0.&! "Pe6G20872T! >(302! 0.:(/&0;2&0$.! 0.&$! Y6R,(:(.C/! 782.*'0/(! $4(82&0$./! (T4$/(3! 2!

8(;%,2&$89!48$#,(>!0.'(8(.&! 0.!"%/&82,02C/!:0/2!2882.;(>(.&/!7$8! 0.&(8.2&0$.2,!/&%3(.&/<! -.!
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13  For example in 2013–14, visas were issued for 293,223 international students, 239,592 working holiday 

makers and 98,571 subclass 457 visa holders: Department of Immigration and Border Protection (2014), 
Annual Report, 2013–14, Commonwealth, Canberra, p 2.  
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(T4,$0&2&0$.!#9!%./*8%4%,$%/!(>4,$9(8/<!P9!>0.$85!0.23:(8&(.&!$8!*$(8*(3!#8(2*'(/!$7!&'(!

7$8&.0;'&,9! @$8=! '$%8/! 8(c%08(>(.&5! 2.! 0.&(8.2&0$.2,! /&%3(.&! *2.! #(! ,02#,(! 7$8! &'(!

*2.*(,,2&0$.! $7! &'(08! :0/2<! -.*8(2/0.;,95! &'(8(! 0/! (:03(.*(! $7! 0.&(8.2&0$.2,! /&%3(.&/! #(0.;!

*$(8*(3!0.&$!#8(2*'0.;!&'(!7$8&.0;'&,9!@$8=!'$%8/!8(c%08(>(.&!#9!%./*8%4%,$%/!(>4,$9(8/!

@'0*'!0/!&'(.!,(:(82;(3!#9!&'(/(!(>4,$9(8/!&$!*8(2&(!2!*$>4,02.&!@$8=7$8*(!&'2&!3$(/!.$&!

*$>4,20.! 2#$%&! (T4,$0&2&0:(! 429! 2.3! &8(2&>(.&<! 1'0/! /%#>0//0$.! *2,,/! 7$8! &'(! %8;(.&!

8(*&070*2&0$.!$7!&'0/!/0&%2&0$.<!

!

!"#$%&#'(&)*+,$%*,)-)*.$*/$).-#&.(-)*.(0$,-+1#.-,$(,$2*&3#&,$

!

"/!@(!@0,,!(T4,20.5!&'(!/*'$,28,9!,0&(82&%8(!03(.&070(/!&'(!428&0*%,28,9!:%,.(82#,(!/0&%2&0$.!$7!

0.&(8.2&0$.2,!/&%3(.&/!0.!&'(!@$8=7$8*(<!"!'0;'!48$4$8&0$.!$7!0.&(8.2&0$.2,!/&%3(.&/!@$8=!0.!

&'(! "%/&82,02.! ,2#$%8! >28=(&<MO!P9! :08&%(! $7! &'(08! 9$%&'5! ,2*=! $7! (T4(80(.*(! @$8=0.;! 0.! 2!

7$8(0;.! *$%.&895! ,0>0&(3! /$*02,! 2.3! *$>>%.0&9! *$..(*&0$./5! 0./(*%8(! 8(/03(.*(! /&2&%/! 2.3!

,0>0&(3! =.$@,(3;(! $7! "%/&82,02.! ,2#$%8! ,2@/! 2.3! &'(08! @$8=4,2*(! 80;'&/5! 0.&(8.2&0$.2,!

/&%3(.&/!28(!(:(.!>$8(!:%,.(82#,(!&'2.!>$/&!&(>4$8289!>0;82.&!@$8=(8/<!1'0/! 0/!*$%4,(3!

@0&'! &'(08! 70.2.*02,! .((3! &$! *$:(8! ,0:0.;! (T4(./(/! @'0,/&! /&%390.;! 0.! "%/&82,02<! "! JIMJ!

(/&0>2&(! 7$%.3! &'(8(! @2/! 2! gaaII! /'$8&72,,! #(&@((.! &'(! >$.(9! 2! /&%3(.&! @0&'! .$!

3(4(.3(.&/! 0/! 8(c%08(3! &$!'2:(! 0.!$83(8! &$!$#&20.!2.! 0.&(8.2&0$.2,! /&%3(.&C/! :0/2!2.3! &'(!

>0.0>%>! .((3(3! &$! ,0:(! 0.! "%/&82,02! @'0,/&! /&%390.;<Ma!"330&0$.2,,95! >2.9! 0.&(8.2&0$.2,!

/&%3(.&/!28(5!0.!(77(*&5!%.3$*%>(.&(3!@$8=(8/!2/!&'(9!@$8=!7$8!(>4,$9(8/!@'$!;0:(!&'(>!

*2/'60.6'2.3!429>(.&/<!1'0/!(77(*&0:(,9!>2=(/!&'(>!Z0,,(;2,!@$8=(8/C!@'$/(!48(/(.*(!0.!&'(!

,2#$%8!>28=(&! Z&(.3/! &$! 8(/%,&! 0.! /%#6/&2.3283! (>4,$9>(.&! 482*&0*(/5! #8(2*'(/! $7! '(2,&'!

2.3!/27(&9! ,2@/!2.3!0/!2//$*02&(3!@0&'!2.3!(.*$%82;(/!2#%/(/!$7!&'(!@(,728(!2.3!&2T2&0$.!

                                                
14  Australian Education International, 2006 International Student Survey: Report of the Consolidated Results 

from the Four Education Sectors in Australia (Canberra, Commonwealth of Australia, 2007); Simon 

Marginson, Christopher Nyland, Erlenawati Sawir and Helen Forbes-Mewett, International Student Security 

(Cambridge, Cambridge University Press, 2010) 134. 

15  Alexander Reilly, ‘Protecting Vulnerable Migrant Workers: The Case of International Students’ (2012) 25 
Australian Journal of Labour Law 181. 



 

17 

/9/&(>/C<MU!

!

W(*(.&!(>4080*2,!8(/(28*'!'2/!%.*$:(8(3!&'(!:%,.(82#,(!4$/0&0$.!$7! 0.&(8.2&0$.2,!/&%3(.&/!

0.! &'(! ,2#$%8!>28=(&!2.3! &'(! &(.3(.*9! 7$8! 0.&(8.2&0$.2,! /&%3(.&/! &$!#(!(>4,$9(3! 0.!.$.6

*$>4,02.*(!@0&'!"%/&82,02.!,2#$%8!,2@<!"!8(*(.&!/&%39!#9!^.0:(8/0&9!$7!A93.(9!2*23(>0*5!Q8!

A&(4'(.!e,0##$8.5! 7$%.3! &'2&!2,>$/&! &@$! &'083/!$7! 0.&(8.2&0$.2,! /&%3(.&/!@(8(!#(0.;!4203!

#(,$@!&'(!.2&0$.2,!>0.0>%>!'$%8,9!@2;(5!@0&'!/$>(!#(0.;!4203!2/! ,0&&,(!2/!gX!4(8!'$%8<MY!

1'0/!/&%39!2,/$!7$%.3!&'2&!>$8(!&'2.!2!&'083!$7!&'$/(!0.&(8:0(@(3!7(,&!&'8(2&(.(3!$8!%./27(!

2&!@$8=<!A0>0,28,95!2.$&'(8!/&%39!$7!0.&(8.2&0$.2,!/&%3(.&/!@$8=0.;!0.!&'(!'$/40&2,0&9!/(*&$8!

7$%.3! Z(T&(./0:(! .$.6*$>4,02.*(! @0&'! ,2#$%8! 48$&(*&0$.C! 2.3! 7$%.3! 2,>$/&! '2,7! @(8(!

(>4,$9(3!0.!0.7$8>2,!V$#/!@0&'!*2/'60.6'2.3!429>(.&/!2.3!2,,!#%&!$.(!$7!&'(!0.&(8:0(@((/!

'23! .$&! #((.! 4203! &'(! *$88(*&! @2;(<MX!1'(/(! &@$! 8(*(.&! /&%30(/! (*'$! &'(! 8(/%,&/! $7! 2!

*$>48('(./0:(!JIIa!/&%39!#2/(3!$.!JII!0.&(8:0(@/!$7! 0.&(8.2&0$.2,!/&%3(.&/!@'0*'!7$%.3!

&'2&!aXj!@(8(!#(0.;!4203!#(,$@! &'(! ,(;2,!>0.0>%>!2.3!(28.0.;!#(&@((.!gY!2.3!gMa!2.!

'$%8<ML!-&! /((>/! &'(.! &'2&! &'(! >2V$80&2802.! (T4(80(.*(! $7! 0.&(8.2&0$.2,! /&%3(.&/! 0.! &'(!

"%/&82,02.! ,2#$%8! >28=(&! 0/! $.(! $7! (T4,$0&2&0$.5! 2,#(0&! &$! :2890.;! 3(;8((/5! @0&'!

%.3(8429>(.&!$8!.$.6429>(.&!$7!@2;(/!2!/9/&(>0*!0//%(<!

!

!"#$'+&&#.-$&#4+0(-*&5$/&(6#2*&3$

!

b.(!$7!&'(!480>289!8(2/$./!7$8!&'(!4(8/0/&(.&!(T4,$0&2&0$.!$7! 0.&(8.2&0$.2,!/&%3(.&/! 0.!&'(!

"%/&82,02.!,2#$%8!>28=(&!0/!&'(!7$8&.0;'&,9!@$8=!'$%8/!8(c%08(>(.&!%.3(8!&'(!0.&(8.2&0$.2,!

/&%3(.&!:0/2<!

!

^.3(8! &'(!)0;82&0$.! W(;%,2&0$./! MLLO! He&'K! 2.! 0.&(8.2&0$.2,! /&%3(.&!>%/&! .$&! (.;2;(! 0.!

                                                
16  S Howells, ‘Report on the Review of the Migration Amendment (Employer Sanctions) Act 2007’, DIAC, 

2010, p 25. 

17  S Clibborn, ‘7-Eleven: amnesty must apply to all exploited workers’, The Sydney Morning Herald, 9 

September 2015. 

18  Tham, Campbell and Boese, ‘Why is Labour Protection for Temporary Migrant Workers so Fraught? An 

Australian Perspective’ in Temporary Labour Migration in the Global Era edited by Howe and Owens. 

19  Simon Marginson, Christopher Nyland, Erlenawati Sawir and Helen Forbes-Mewett, International Student 

Security (Cambridge, Cambridge University Press, 2010) 136. 
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@$8=!0.!"%/&82,02!7$8!>$8(!&'2.!OI!'$%8/!2!7$8&.0;'&!3%80.;!/(>(/&(8<JI!1'(!82&0$.2,(!7$8!&'0/!

,0>0&2&0$.! $7! 0.&(8.2&0$.2,! /&%3(.&/C! @$8=! 80;'&/! 0/! &$! (./%8(! /&%3(.&/! 7$*%/! 480>280,9! $.!

&'(08! /&%30(/5! '$@(:(85! 07! /&%3(.&/! #8(2*'! &'0/! :0/2! *$.30&0$.! &'(08!@$8=! 0/! 3((>(3! 0,,(;2,!

2.3!&'(08!:0/2!*2.!#(!*2.*(,,(3<JM!!

!

G$8!2,,!:0/2!'$,3(8/5!&'(!)0.0/&(8!>29!*2.*(,!2!:0/2!07!0&/!'$,3(8!'2/!.$&!*$>4,0(3!@0&'!2!:0/2!

*$.30&0$.<JJ!G%8&'(85! 7$8! 0.&(8.2&0$.2,!/&%3(.&/!&'0/!*2.*(,,2&0$.!*2.!#(!3$.(!2%&$>2&0*2,,9!

&'8$%;'!/(8:0.;!&'(!0.&(8.2&0$.2,!/&%3(.&!@0&'!2!.$&0*(<JN!".!0.&(8.2&0$.2,!/&%3(.&!&'(.!'2/!

&$!244,9!7$8!8(:$*2&0$.!$7!&'(!*2.*(,,2&0$.5JO!2.3!48$:(!&'2&!&'(!#8(2*'!$7!&'(!:0/2!*$.30&0$.!

>2.32&0.;! 2! ,0>0&! $7! OI! '$%8/!@$8=! 4(8! 7$8&.0;'&!@2/! 3%(! &$! Z(T*(4&0$.2,! *08*%>/&2.*(/C!

&'2&!@(8(!#(9$.3!&'(08!*$.&8$,<Ja!

!

D8$$7!$7!Z(T*(4&0$.2,!*08*%>/&2.*(/C!@$%,3!#(!(T&8(>(,9!'283!7$8!2.!0.30:03%2,!0.&(8.2&0$.2,!

/&%3(.&! &$! 48$:03(! &$! &'(! Q(428&>(.&! $7! ->>0;82&0$.<! 1'(08! 9$%&'5! ,0>0&(3! (T4(80(.*(! 0.!

&'(/(!>2&&(8/!2.3!,2*=!$7!8(/$%8*(/!$8!2**(//!&$!/%44$8&!/(8:0*(/!>(2./!0&!@$%,3!#(!30770*%,&!

7$8! 2.! 0.&(8.2&0$.2,! /&%3(.&! &$! ;2&'(8! &'(! 48$$7! 8(c%08(3! 0.! $83(8(3! &$! (/&2#,0/'! &'(!

48(/(.*(!$7!(T*(4&0$.2,!*08*%>/&2.*(/<!

!

E0:(.! &'(/(! :0/2! 8%,(/5! 0&! 0/! %./%8480/0.;! &'(.5! &'2&! 0.&(8.2&0$.2,! /&%3(.&/! 28(! 8(,%*&2.&! &$!

:$0*(!*$.*(8./!$:(8! &'(08!(T4,$0&2&0$.! 0.! &'(! ,2#$%8!>28=(&<!1'(08! 7(28!$7!:0/2!*2.*(,,2&0$.!

@$%,3!$:(8803(!2,,!(,/(!;0:(.!&'(!/%#/&2.&02,!/2*8070*(/!2.3!0.:(/&>(.&!>23(!#9!0.&(8.2&0$.2,!

/&%3(.&/!2.3!2,/$!#9!&'(08!72>0,0(/!@'$!28(!7%.30.;!/&%3(.&/C!$:(8/(2/!(3%*2&0$.<!1(,,0.;,95!

&'(! GBbC/! >$/&! 8(*(.&! 2..%2,! 8(4$8&! 3$(/! .$&! 48$:03(! 2.9! 8(7(8(.*(! &$! 0.&(8.2&0$.2,!

/&%3(.&/!8(4$8&0.;!&$!&'(>!*$.*(8./!$:(8!(T4,$0&2&0:(!@$8=!*$.30&0$./<JU!1'(!/(*&0$.!$7!&'(!

                                                
20  Migration Regulations 1994 (Cth), Schedule 8, Visa condition 8105. 

21  For example, see the Department of Immigration and Border Protection’s clear advice to visa holders, 

‘breaching a visa condition can result in the cancellation of your visa.’ 

<http://www.border.gov.au/Trav/Stud/More/Visa-conditions>. 

22  Migration Act 1958, section 116. 

23  Migration Act 1958, section 137J; Education Services for Overseas Students Act 2000 (Cth), section 20. 

24  Migration Act 1958, section 137K. 

25  Migration Act 1958, section 137L. 

26  Fair Work Ombudsman, Annual Report, p 30. 
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8(4$8&! 3(30*2&(3! &$! $:(8/(2/! @$8=(8/! ! 7$*%/(/! /$,(,9! $.! OaY! :0/2! '$,3(8/! 2.3! @$8=0.;!

'$,0329!>2=(8/<JY!

!

1'2&!0.&(8.2&0$.2,!/&%3(.&/C!:0/2/!*2.!#(!*2.*(,,(3!@'(.!2!:0/2!*$.30&0$.!0/!#8(2*'(3!2,,$@/!

%./*8%4%,$%/!(>4,$9(8/!&$!(T4,$0&!&'0/<!",&'$%;'!&'(!V$0.&!"Pe6G20872T!>(302!0.:(/&0;2&0$.!

0.&$! Y6R,(:(.! %.*$:(8(3! $.(! /%*'! (T2>4,(! @'(8(! &'0/! $**%88(35! %.3$%#&(3,9! 0&! (T0/&/!

(,/(@'(8(!;0:(.!&'2&!0.&(8.2&0$.2,!/&%3(.&/!28(!>$/&!,0=(,9!&$!#(!(>4,$9(3!0.!/(*&$8/!@0&'!2!

'0;'! 82&(!$7!.$.6*$>4,02.*(!@0&'!"%/&82,02.! ,2#$%8! ,2@/! /%*'!2/!'$/40&2,0&9!2.3! 0.! ,$@!$8!

%./=0,,(3! @$8=<! 1'(! Y6R,(:(.! 0.:(/&0;2&0$.! 48$:03(3! &'(! 7$,,$@0.;! (T2>4,(/! $7! '$@!

(>4,$9(8/! '2:(! (T4,$0&(3! &'(! :0/2! 8%,(/! &$! *$(8*(! 0.&(8.2&0$.2,! /&%3(.&! @$8=(8/! 0.&$!

@$8=0.;!,$.;(8!'$%8/!7$8!8(>%.(82&0$.!#(,$@!&'(!,(;2,!>0.0>%>!2.3!@0&'$%&!*$>4,20.&_!

!

• D82.29!",2@2,2!8(/0;.(3!78$>!'0/!V$#!27&(8!;(&&0.;!2!#2*=!0.V%89!2&!@$8=<!\(!,2&(8!*$.78$.&(3!

'0/!(>4,$9(8!7$8!%.4203!@2;(/!#%&!'0/!(>4,$9(8C/!/$,0*0&$8!/(.&!'0>!2!,(&&(8!&'8(2&(.0.;!&$!

8(4$8&!'0>!&$!&'(!Q(428&>(.&!$7!->>0;82&0$.!7$8!@$8=0.;!>$8(!&'2.!JI!'$%8/!2!@((=<!

!

• A2>! D(.3(>! @2/! 8(c%08(3! &$! @$8=! MX! '$%8! /'07&/! 0.! #8(2*'! $7! '0/! :0/2! *$.30&0$./! 2.3!

"%/&82,02.! ,2#$%8! ,2@<! \(! @2/! &'8(2&(.(3! #9! '0/! (>4,$9(8! &$! ;$! &$! &'(! Q(428&>(.&! $7!

->>0;82&0$.!&$!'2:(!'0/!:0/2!*2.*(,,(3!07!'(!*$>4,20.(3!2#$%&!'0/!/2,289!$8!:0/2!*$.30&0$./<!

!

• )$'2>>(3! W2/'03! ^,,2&! 1'$30! @2.&(3! &$! 8(/0;.! 78$>! '0/! 4$/0&0$.! 2&! Y6R,(:(.! #%&! @2/!

&'8(2&(.(3!@0&'!3(4$8&2&0$.!#9!'0/!(>4,$9(8<!

!

• 1(V0.3(8! [0&! A0.;'!@2/!(>4,$9(3! 0.! &@$!Y6R,(:(.!/&$8(/!2.3!@2/!%.3(84203!2&!#$&'<!b7!'0/!

(T4(80(.*(5!"3(,(!G(8;%/$.5!&'(!V$%8.2,0/&!8(/4$./0#,(!7$8!&'0/!/&$89!@8$&(5!Z[((&!=.$@/!2!,$&!

$7! 4(8/$.!@$8=0.;! 2&! Y6R,(:(./! 0.!)(,#$%8.(<!\(! /29/! .$.(! $7! &'(>! 28(! ;(&&0.;! 4203! &'(!

48$4(8!@2;(/<!)2.9!28(!/*28(3!&$!/4(2=!%4!7$8!7(28!&'(9!'2:(!#8(2*'(3!&'(08!:0/2!*$.30&0$./!

2.3!@0,,!#(!3(4$8&(3<C
JX
!

!

                                                
27  Ibid. 

28  A full account of these examples can be found here, A Ferguson and S Danckert, ‘Revealed: How 7 Eleven 

is ripping off its workers’, The Age, 29 August 2015 <http://www.theage.com.au/interactive/2015/7-eleven-
revealed>. 
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!

1'(! AQ"! &(,(4'$.(! 2.3! @(#/0&(! '(,4,0.(/! '2:(! 8(*(0:(3! .%>(8$%/! >$8(! (T2>4,(/! $7! Y!

R,(:(.!782.*'0/(/!;8$//,9!%.3(84290.;!/&277!27&(8!&'(9!'23!#((.!*$(8*(3!0.&$!#8(2*'0.;!&'(08!

/&%3(.&!:0/2/<!B'0,/&!P282&!+%>28!+'2..2!@2/!48(428(3!&$!;$!4%#,0*!$.!&'(!Y_NI!8(4$8&5!&'(!

:2/&!>2V$80&9!'2:(!2/=(3!&'(!AQ"!&$!=((4!&'(08!03(.&079!*$.703(.&02,<!!

!

"!/0>0,28!70.30.;!@2/!>23(!#9!&'(!+.0;'&!W(:0(@!8(4$8&!@'0*'!/&2&(3_!

!

1'(8(! 0/! 2.(*3$&2,! (:03(.*(5! 428&0*%,28,9! 78$>! &823(! %.0$./5! &'2&! &'(!

>$/&!%./*8%4%,$%/!(>4,$9(8/!(T4,$0&! 0.&(8.2&0$.2,!/&%3(.&/!$.*(!&'(9!

2;8((! &$! 2.! 0.0&02,! #8(2*'! $7! &'(08! @$8=! 80;'&/<! A%*'! (>4,$9(8/! &'(.!

3(>2.3!2,,! /$8&/!$7! &'0.;/! 78$>! &'(08! 0.&(8.2&0$.2,! /&%3(.&!(>4,$9((/!

k!@$8=!2&!8(3%*(3!@2;(/5!#8(2*'(/!$7!$**%42&0$.2,!'(2,&'!2.3!/27(&9!

*$.30&0$./5!(:(.!/(T%2,!72:$%8/<!-.!(77(*&5!&'(!0.&(8.2&0$.2,!/&%3(.&/!28(!

#,2*=>20,(3! #9! &'(! &'8(2&! $7! &'(! (>4,$9(8! 8(4$8&0.;! &'(! /&%3(.&! 7$8!

&'(08! 0.0&02,!#8(2*'<!^.3(8!&'(!*%88(.&!8%,(/!2!8(4$8&(3!#8(2*'!$7!@$8=!

80;'&/!*2.!,(23!&$!2!>2.32&$89!*2.*(,,2&0$.!$7!&'(!/&%3(.&!:0/2<JL!!

!

A0>0,28,95! 2! /%#>0//0$.! #9! ^.0&(3! l$0*(! *$.*(8.0.;! &'(! (>4,$9>(.&! $7! 0.&(8.2&0$.2,!

/&%3(.&/!0.!&'(!*,(2.0.;!0.3%/&89!7$%.3!&'2&!0&!0/!*$>>$.!482*&0*(!7$8!*$.&82*&$8/!&$!Z4%/'!2!

/&%3(.&! &$!@$8=! $:(8! &'(08! m>2T0>%>no$8! 80/=! ,$/0.;! &'(08! V$#! $8! '$%8/<! b.*(! &'(9! '2:(!

3$.(! /$5! &'(! *$.&82*&$8! *2.!%/(! &'(! &'8(2&!$7! 8(4$8&0.;! /&%3(.&/! &$!om&'(!Q(428&>(.&!$7!

->>0;82&0$.n!07!&'(9!3$!.$&!2**(4&!&'(!*$.30&0$./!$7!(>4,$9>(.&!&'(!*$.&82*&$8!/(&/C<NI!

!

ED&/$",@144&FGH&I-41&J#@8()4&

!

^.,0=(! 0.&(8.2&0$.2,! /&%3(.&/5! OaY! :0/2! '$,3(8/! 28(! 8(c%08(3! &$! #(! /4$./$8(3! #9! 2.!

(>4,$9(8<! R>4,$9(8/! 0.0&02&(! &'(! >0;82&0$.! 48$*(//! &'8$%;'! >2=0.;! 2! 8(c%(/&! &$! &'(!

                                                
29  Michael Knight, Strategic Review of the Student Visa Program 2011 (Canberra, Commonwealth of 

Australia, 2011) 85.  

30  J Mills and L Zhang, United Voice, Submission to DIAC, Strategic Review of the Student Visa Program, 
2011, p 8. 
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31  The federal government department responsible for the 457 visa is the Department of Immigration and 

Border Protection (DIBP). Prior to this change in 2014 it was called the Department of Immigration and 

Citizenship (DIAC). At the time of the 457 visa’s introduction, it was called the Department of Immigration 

and Multicultural Affairs (DIMA). Hereafter, DIBP will be referred to as the ‘Department of Immigration’. 

32  Migration Regulations 1994 (Cth), regulation 2.72. 

33  Department of Immigration and Border Protection, Labour Market Testing in the Subclass 457 Visa 

Programme: Frequently Asked Questions (Canberra, Department of Immigration and Border Protection, 

2013). 

34  Department of Immigration and Border Protection, Booklet 9 — Temporary Work (Skilled) (Subclass 457) 

Visa (Canberra: Department of Immigration and Border Protection, 2014). This objective is set in policy, not 

legislation. The legislative and regulatory framework for the 457 visa does not include an objects clause, 

despite calls by some scholars that it include this. See: Joo-Cheong Tham, ‘Submission to the Senate Legal 

and Constitutional Affairs Committee Inquiry into the Migration Amendment (Temporary Sponsored Visas) 

Bill 2013’, 21 June 2013.  

35  The occupation must be listed on the Consolidated Sponsored Occupations List. A copy of the current list 

can be found here: <https://www.border.gov.au/Trav/Work/Work/Skills-assessment-and-assessing-
authorities/skilled-occupations-lists/CSOL>. 
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36  Cathryn Costello, ‘Migrants and Forced Labour: A Labour Law Response’ in Alan Bogg et al (eds), The 

Autonomy of Labour Law (London, Bloomsbury, 2015) 210. 

37  Visa Condition 8107.  

38  Although these visa holders can apply for permanent residency under the points-based system, the primary 

route is the Employer Nomination Scheme and the Regional Sponsored Migration Scheme, both of which 

are contingent upon employer sponsorship.  

39  Visa Subclass 457 Integrity Review, Final Report (Canberra, Commonwealth of Australia, 2008) 32 

(‘Deegan Report’) 51. For more on the ERG Review and the Deegan Review, see: Joanna Howe, ‘The 

Migration Amendment (Worker Protection) Act 2008: Long Overdue Reform, But Have Migrant Workers 

Been Sold Short?’ (2010) 24 Australian Journal of Labour Law 13. 

40  Deegan Report 51. 

41  Migration Act 1994(Cth), section 235. 
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42  For example, an SBS investigation uncovered the situation of ‘Walter’ who was on a 457 visa to work in 

Australia as a restaurant manager but was instead employed as a waiter: 

<http://www.sbs.com.au/news/article/2012/11/05/are-457-visa-holders-being-exploited>. 

43  Howe, J, Hardy, T and Cooney, S (2013), ‘Mandate, Discretion and Professionalism at an Employment 

Standards Enforcement Agency: An Antipodean Experience’ 35 Law and Society 1.  

44  For a description of the process of information sharing between the FWO and the DIBP, see: < 

http://www.fairwork.gov.au/find-help-for/visa-holders-and-migrants#working-holiday-visa>. 

45  P Dutton and M Cash (2015), ‘Illegal Workers Targeted Nationally’, media release, 28 May 2015.  
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46  ILO (International Labour Organisation) (2006), Labour Inspection, Report of the Committee of Experts on 

the Application of Conventions and Recommendations, General Survey of the Reports Concerning the 

Labour Inspection Convention 1947 (No 81) (etc), International Labour Conference, 95th session, 2006. For 

more on this point, see Rosemary Owens, ‘Temporary Labour Migration: Is Effective Enforcement 

Possible?’ in Temporary Labour Migration in the Global Era edited by Howe and Owens. 

47  Ibid. 

48  S Clibborn, S (2015), ‘Why Undocumented Immigrant Workers Should Have Workplace Rights’ 26 
Economic and Labour Relations Review 465. 
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67  For example in 2013-2014, visas were issued for 260 303 international students, 258 248 working 

holiday makers and 126 350 subclass 457 visa holders: DIAC, Annual Report 2012-2013, 2. 


